
THE COMPTROLLER OSNLRAL 
O F  T H S  U N I T E D  B T A T E I  
W A S H I N G T O N ,  O . C .  2 0 5 4 8  

FILE: B-220792 DATE: November 1 4 ,  1 9 8 5  

MATTER OF: Petty Officer First Class Bruce F. 
Jenkins, USN 

DIOEST: 

A Navy petty officer's request for waiver 
of his debt to the United States arising 
out of overpayments of a military basic 
allowance for quarters and a variable 
housing allowance is denied, where it 
appeared that he knew or strongly sus- 
pected he was being overpaid. Under the 
governing provisions of statutory law, 
waiver of overpayments of military pay and 
allowances is not allowed if the service 
member knew or should have known he was 
being overpaid and consequently, in this 
case, there is no basis for waiving 
collection of the overpayments. 

Petty Officer First Class (HM1) Bruce F. Jenkins, USN, 
requests reconsideration of our Claims Group's denial of his 
request for a waiver of his debt to the United States aris- 
ing out of overpayments of allowances he received between 
August 1980 and November 1982. On the basis of the facts 
presented, and the applicable provisions of law, we sustain 
the denial of waiver, 

Background 

Under the pay and allowance system applicable to 
members of the uniformed services either Government living 
quarters are provided or a basic allowance for quarters is 
paid. Service members who are paid the basic allowance for 
quarters may also be paid a variable housing allowance when 
assigned to high housing cost areas in the United States. 
A service member who is provided with suitable Govern- 
ment quarters "is not entitled to a basic allowance for 
quarters," however, nor to a variable housing allowance . / 

- 1/ See 37 U.S.C. S 403 (1982); and 37 U.S.C. S S  403 and 
403a (current, after amendments added by P.L. 98-525, 
S S  602(c) and (a), 604(a), October 19, 1984, 98 Stat. 
2534, 2537). 
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P e t t y  Officer J e n k i n s ,  who had t h e n  been  on a c t i v e  d u t y  
f o r  a b o u t  7 y e a r s ,  was t r a n s f e r r e d  t o  s h o r e  d u t y  a t  N e w  
London, C o n n e c t i c u t ,  i n  Augus t  1980 o n  a permanent  change- 
o f - s t a t i o n  move. H e  was a s s i g n e d  t o  Government f a m i l y  
q u a r t e r s  t h e r e  f rom Augus t  1 4 ,  1980,  u n t i l  November 7 ,  
1982,  when h e  was r e a s s i g n e d  t o  a s h i p  a t  Por t smou th ,  New 
Hampshire. Navy d i s b u r s i n g  o f f i c i a l s  s u b s e q u e n t l y  d i s -  
c o v e r e d  t h a t  h e  had been  c r e d i t e d  w i t h  and had been  p a i d  
b o t h  a basic a l l o w a n c e  f o r  q u a r t e r s  and a v a r i a b l e  h o u s i n g  
a l l o w a n c e  d u r i n g  t h e  time h e  had been  a s s i g n e d  Government 
f a m i l y  q u a r t e r s  a t  N e w  London. The  a l l o w a n c e  ove rpaymen t s  
h e  r e c e i v e d  r a n g e d  f rom a b o u t  $280 t o  a b o u t  $410 per  month 
d u r i n g  t h i s  p e r i o d  and t o t a l e d  $9,237.98.  

P e t t y  O f f i c e r  J e n k i n s  r e q u e s t e d  a w a i v e r  o f  t h e  r e s u l t -  
i n g  claim a g a i n s t  h i m  for a r e f u n d  o f  t h a t  amount. H e  i n d i -  
c a t e d  h e  had n o t i c e d  e n t r i e s  on h i s  Leave and E a r n i n g s  
S t a t e m e n t s  showing he was b e i n g  c r e d i t e d  w i t h  t he  q u a r t e r s  
and v a r i a b l e  h o u s i n g  a l l o w a n c e s ,  and  o n  3 separate o c c a s i o n s  
h e  q u e s t i o n e d  t h e  c o r r e c t n e s s  of t h i s .  On e a c h  o c c a s i o n ,  h e  
s t a t e s ,  h e  was a s s u r e d  by c l e r k s  a t  h i s  d i s b u r s i n g  o f f i c e  
t h a t  h e  was b e i n g  c o r r e c t l y  p a i d .  H e  s u g g e s t e d  t h a t  i n  
t hose  c i r c u m s t a n c e s  t h e  ove rpaymen t s  s h o u l d  b e  viewed a s  
a n  a d m i n i s t r a t i v e  error  f o r  which t h e  Navy was s o l e l y  
r e s p o n s i b l e .  H e  f u r t h e r  i n d i c a t e d  t h a t  h e  and h i s  f a m i l y  
wou ld  s u f f e r  undue f i n a n c i a l  h a r d s h i p  i f  h e  were r e q u i r e d  
t o  r e f u n d  t h e  ove rpaymen t s .  

The Navy Fami ly  Al lowance  A c t i v i t y  and t h e n  t h e  C l a i m s  
Group o f  o u r  O f f i c e  d e n i e d  P e t t y  O f f i c e r  J e n k i n s '  r e q u e s t ,  
however ,  and h e  h a s  now a s k e d  f o r  f u r t h e r  r e v i e w  and 
r e c o n s i d e r a t i o n  i n  t h e  matter. 

A n a l y s i s  and C o n c l u s i o n  

Under t h e  a u t h o r i t y  of 10 U.S.C. S 2774, a claim ar is-  
i n g  o u t  of e r r o n e o u s  payments  of pay and a l l o w a n c e s  made t o  
or  o n  b e h a l f  o f  members of t h e  un i fo rmed  s e r v i c e s  may b e  
waived  i f  c o l l e c t i o n  w o u l d  b e  " a g a i n s t  e q u i t y  and good con- 
s c i e n c e  and n o t  i n  t h e  b e s t  i n t e r e s t  of t h e  U n i t e d  States ."  
1 0  U.S.C. 5 2 7 7 4 ( a ) .  T h i s  a u t h o r i t y  may n o t  be e x e r c i s e d  i f  
t h e r e  ex is t s ,  i n  c o n n e c t i o n  w i t h  t h e  claim, a n  i n d i c a t i o n  of 
" f a u l t "  o n  t h e  p a r t  o f  t h e  s e r v i c e  member. 10  U.S.C.  
§ 2 7 7 4 ( b ) ( l ) .  
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W e  i n t e r p r e t  t h e  word " f a u l t , "  a s  used i n  10 U.S.C. 
S 2774, a s  i n c l u d i n g  s o m e t h i n g  more t h a n  a p r o v e n  over t  act  
o r  o m i s s i o n  b y  t h e  c o n c e r n e d  s e r v i c e  member. T h u s ,  w e  con-  
s ider f a u l t  t o  e x i s t  i f  i n  t h e  l i g h t  o f  a l l  t h e  f a c t s  a n d  
c i r c u m s t a n c e s  i t  i s  d e t e r m i n e d  t h a t  t h e  member knew or  
s h o u l d  have known t h a t  a n  error exis ted,  a n d  s h o u l d  h a v e  
t a k e n  appropr i a t e  a c t i o n  t o  h a v e  i t  c o r r e c t e d  e v e n  t h o u g h  
t h e  error was c a u s e d  i n i t i a l l y  by  o t h e r s .  The g e n e r a l  
s t a n d a r d  w e  e m p l o y  i s  to  d e t e r m i n e  w h e t h e r  a r e a s o n a b l e  
p e r s o n  s h o u l d  h a v e  b e e n  aware o f  t h e  e x i s t e n c e  o f  a n  
o v e r p a y m e n t  .2/ - 

C o n c e r n i n g  o v e r p a y m e n t s  o f  t h e  bas i c  a l l o w a n c e  f o r  
quar ters  a n d  re la ted h o u s i n g  a l l o w a n c e s ,  w e  h a v e  expressed 
t h e  v i e w  t h a t  s e r v i c e  members s h o u l d  expect to  e x p e r i e n c e  a 
s i g n i f i c a n t  r e d u c t i o n  i n  t h e i r  n e t  p a y  because o f  t h e  d i s -  
c o n t i n u a n c e  o f  those  a l l o w a n c e s  upon t h e i r  a s s i g n m e n t  to  
Governmen t  quar ters .  W e  h a v e  a l so  e x p r e s s e d  t h e  v i e w  t h a t  
s e r v i c e  members i n  t h a t  s i t u a t i o n  h a v e  a d u t y  t o  e x a m i n e  a n y  
Leave  a n d  E a r n i n g s  S t a t e m e n t s  a v a i l a b l e  t o  them to d e t e r m i n e  
w h e t h e r  t h e y  are  b e i n g  e r r o n e o u s l y  c r e d i t e d  w i t h  t h o s e  
a l l o w a n c e s .  M o r e o v e r ,  w e  h a v e  h e l d  t h a t  r e a s o n a b l y  p r u d e n t  
s e r v i c e  p e r s o n n e l  who h a v e  s t r o n g  r e a s o n  t o  s u s p e c t  t h e y  a re  
b e i n g  o v e r p a i d  i n  s u c h  c i r c u m s t a n c e s  c a n n o t  r e l y  on  v a g u e  
a s s u r a n c e s  f rom d i s b u r s i n g  c l e r k s  t h a t  t h e i r  p a y  is  correct,  
b u t  t h a t  t h e y  i n s t e a d  h a v e  a d u t y  t o  s e t  a s i d e  t h e  suspected 
o v e r p a y m e n t s  f o r  e v e n t u a l  r e f u n d ,  and  t o  i n s i s t  t h a t  t h e i r  
p a y  records be c a r e f u l l y  e x a m i n e d .  F u r t h e r ,  w e  h a v e  h e l d  
t h a t  f i n a n c i a l  h a r d s h i p  t h a t  m i g h t  r e s u l t  to  s e r v i c e  members 
i n  b e i n g  r e q u i r e d  t o  r e f u n d  s u b s t a n t i a l  a l l o w a n c e  o v e r p a y -  
m e n t s  i n  s u c h  cases is n o t  a f a c t o r  wh ich  may p r o p e r l y  b e  
c o n s i d e r e d  i n  d e t e r m i n i n g  w h e t h e r  t h e y  are a t  ' I € a u l t . " 3 /  - 

- 2/ See 4 C.F.R. P a r t  91. See a l so  V e t e r i n a r y  a n d  
O p t o m e t r y  O f f i c e r s ,  56 Comp. Gen. 943, 951 (1977). 

S e e ,  e.g. ,  P e t t y  O f f i c e r  F i r s t  Class  S h e l b y  W. Miller, 
USN, 8-203213, December 21, 1981; C h i e f  P e t t  
Officer W i l l i a m  F.  Seacrest, J r . ,  B-201814, geptem- 
ber 18, 1981; L i e u t e n a n t  Commander Rona ld  W. P h o e b u s ,  - USN, B-197275, March 21, 1980; a n d  P e t t y  O f f i c e r  F i r s t  

F.2d 418 ( C t .  C 1 .  1980).- 

, B-195714, J a n u -  
d S t a t e s ,  621 
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I n  t h e  p r e s e n t  case,  t h e r e f o r e ,  w e  f i n d  t h a t  P e t t y  
Off icer  J e n k i n s  e i t h e r  knew or had s t r o n g  r e a s o n  to  s u s p e c t  
t h a t  h e  was b e i n g  overpaid when h e  c o n t i n u e d  t o  r e c e i v e  
t h e  a l l o w a n c e  p a y m e n t s  a f t e r  h e  was a s s i g n e d  G o v e r n m e n t  
q u a r t e r s .  A l t h o u g h  a p p a r e n t l y  h e  d i d  i n q u i r e  a b o u t  t h e  
c o r r e c t n e s s  o f  h i s  pay ,  w e  f i n d  t h a t  a r e a s o n a b l y  p r u d e n t  
s e r v i c e  member o f  h i s  r a n k  a n d  y e a r s  o f  e x p e r i e n c e  wou ld  
n o t  have b e e n  s a t i s f i e d  b y  p e r f u n c t o r y  a s s u r a n c e s ,  b u t  
wou ld  h a v e  i n s i s t e d  o n  a b r e a k d o w n  a n d  e x a m i n a t i o n  o f  h i s  
p a y  a n d  a l l o w a n c e  e n t i t l e m e n t s .  Had P e t t y  O f f i c e r  J e n k i n s  
i n s i s t e d  t h a t  h i s  p a y  records be so e x a m i n e d ,  t h e  error 
w o u l d  d o u b t l e s s  h a v e  b e e n  detected a n d  corrected s o o n  a f t e r  
i t  occurred. H e n c e ,  w e  c o n c l u d e  t h a t  h e  is  n o t  w i t h o u t  
f a u l t  i n  t h e  matter a n d  i s  therefore  i n e l i g i b l e  f o r  f a v o r -  
able  c o n s i d e r a t i o n  u n d e r  t h e  w a i v e r  s t a t u t e ,  n o t w i t h s t a n d i n g  
h i s  b e l i e f  t h a t  h i s  r e p a y m e n t  o b l i g a t i o n s  now w i l l  cause 
f i n a n c i a l  h a r d s h i p .  

A c c o r d i n g l y ,  w e  d e n y  P e t t y  Officer J e n k i n s '  r e q u e s t  f o r  
a w a i v e r  o f  h i s  i n d e b t e d n e s s ,  a n d  w e  s u s t a i n  o u r  C l a i m s  
G r o u p ' s  d e t e r m i n a t i o n  i n  t h e  mat,ter . 

of t h e  U n i t e d  S t a t e s  
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